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Of Gods and Broken Rainbows
NATIVE AMERICAN RELIGIONS, WESTERN RATIONALISM, AND THE
PROBLEM OF SACRED LANDS

Bradley Glenn Shreve

W

hen he was young, Lamar Badonie would accompany his paternal
grandfather, Pinetree, up to Rainbow Bridge in southern Utah. Situated near the base of Navajo Mountain, the place was of great spiritual
importance to the Dine. When Badonie and his grandfather made their
pilgrimage there, they would offer prayers for rain to the east, the south, the
west, and then the north. They left precious stones and corn pollen as offerings, and they collected some water from the nearby spring, which they
took to the top of the mountain Naatsis'aan, or the Head of Earth. There
they would pour the water on the ground and offer "skyward prayers." The
ceremony was one that had been carried out by generations of Navajo medicine men. 1
Mter Pinetree's passing, Badonie continued the tradition, faithfully following his grandfather's steps to that sacred place. As he grew older, the
medicine man witnessed changes near the Head of Earth. In 1963 the construction of Glen Canyon Dam flooded the basin at the base of Navajo
Mountain, creating Lake Powell. It was a tragic event for Badonie and many
other practitioners of the Rainbow Bridge religion; the basin was the residence of a pantheon of deities. For the Dine, the gods had been "drowned."z
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The creation of Lake Powell led to increased tourism. Still, many Navajos trekked to Rainbow Bridge to make their offerings. Over time, however,
even that holiest of places became desecrated by unthinking tourists who
left beer cans and trash strewn about the national monument. Badonie's
ceremony and his prayers became increasingly difficult to perform as sightseers snapped photos and motorboats roared by. "When plans were made
for the dam we were told it would not be that way," he recalled. "But now
people are just overlooking that." The medicine man noticed that the vegetation on and around Navajo Mountain was thinning and that the summer monsoon rains were becoming increasingly sporadic. Sensing the demise
of his spiritual world, he lamented: "The Rainbow is broken. Our way of
life, our way of thinking, our religion is broken."J
Badonie did not give up without a fight. In 1977 he joined six other Navajo medicine men and took his case to the federal district court of Utah.
They filed suit against the National Park Service (NPS), the Department of
the Interior, the Southwestern Water Conservation District, and the states
of Utah and Colorado, among others. The plaintiffs contended that the
defendants were inhibiting their ability to worship and therefore undermining their First Amendment rights. 4
The court viewed the matter differently. Dist. Judge Aldan J. Anderson
ruled that the Dine had no legitimate proprietary interest in either Rainbow Bridge or Navajo Mountain. Even if the area had been considered part
of the Navajo homeland in the past, their rights "would have been extinguished by the entry of the white man in earlier years." Anderson went on to
question the legitimacy of Badonie and the other medicine men's training,
declaring that it was not tribally recognized and that it took place many
years ago. More offensive to the plaintiffs than these statements were the
judge's remarks on their religion:
A person might sincerely ])elieve that he or a predecessor encountered
a profound religious experience in the environs of what is now the
Lincoln Memorial in Washington, D.C., and that experience might
cause him to believe that the Lincoln Memorial is therefore a sacred
religious shrine to him. That person, however, could hardly expect to
call upon the courts to enjoin all other visitors from entering the
Lincoln Memorial in order to protect his constitutional right to
religious freedom. The weakness in the plaintiffs' claim is apparent. ...
Even assuming that the assertions as to the existence of the plaintiffs'
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beliefs are true, it is apparent that these interests do not constitute
"deep religious conviction(s), shared by an organized group and
intimately related to daily living."5
Rainbow Bridge and Navajo Mountain religion, a cosmology based in nature and on the sacredness of the land itself, was not a coherent religious
tradition, at least not in the mind ofJudge Anderson. 6
In the 1980s, a host of trials with similar rulings followed the case of
Badoni v. Higginson (1977). Sequoyah v. Tennessee Valley Authority (TVA),
Crow v. Gullet, Wilson v. Block, and the Supreme Court case Lyng v. Northwest Indian Cemetery Protective Association brought to light serious constitutional problems regarding the clash between mainstream American values
and American Indian religions. The federal courts seemed, to many observers, hell-bent on destroying the foundation of Native American spirituality.
While a variety of other controversial religious issues needed to be worked
out between government authorities and Native Americans- including the
use of the peyote cactus as a sacrament, prisoners' religious rights, gathering
and keeping sacred objects from public lands, and graves protection and
repatriation-the question of access to and, more importantly, preservation
of Native sacred lands created the greatest constitutional quandary.
Throughout the 1980s, the courts consistently ruled against Native American plaintiffs. Legal scholars have endlessly debated the decision making
that led to these rulings. Laurie Ensworth, Charles Miller, and Stephen
McAndrew, for example, have argued that the First Amendment has been
improperly interpreted. Others, such as Howard Stambor, have contended
that the courts' decisions followed both logic and precedent. Although Indian activists, their lawyers, and even federal legislators often tried to reconcile Native American religions with the U.S. legal framework throughout
the 19808 and 1990S, they ultimately failed.
For all intents and purposes, the courts interpreted the First Amendment exactly as the Constitution's framers had intended. The problem lay
not with the logic of the decisions that have been handed down but with the
Constitution itself. The free exercise oflndian religions depends upon the
preservation and protection of land. Such safeguarding requires federal assistance, which, in turn, violates the First Amendment's establishment clause.
For the practitioners of Native religions, there seems to be a tragic flaw in
the nation's most sacrosanct document. Conceived by men who were products of the Enlightenment and who intended to protect and disestablish the
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only religious tradition they understood, the First Amendment and the
Western rationalism upon which it was based are seemingly irreconcilable
with traditional Native American spiritual cosmologies and religions. 7
In his celebrated study, The Protestant Ethic and the Spirit of Capitalism, sociologist Max Weber stated, "A structure like the canon law is known
only to the West." Weber's point was not to denigrate other cultures but to
duly note the rational jurisprudence and the methodical logic that dominates Western religion. The Judeo-Christian tradition can be summed up
as following a fixed form or pattern; it has a concrete set of beliefs and laws
that are inextricably tied to the church or temple and to a holy text. Alternatively, Native American religions generally have no specific creed or canon
of belief; they lack homogeneity, varying widely from tribe to tribe. No orthodoxy, ecclesiastical hierarchy, or established dogma deems other religions false or less pure. s
The root of these fundamental differences between Indian and Western
thought is twofold. First, Native religions are passed down orally, allowing
for a degree of flexibility and dynamism not found in the written scriptures
of the Semitic faiths. Second, and more significant, is how each religious
tradition views nature. Vine Deloria Jr., a former seminary student and one
of the leading Native American thinkers of the twentieth century, tackled
this latter issue in his landmark book God Is Red (1973)' Indian cosmologies,
observed Deloria, view nature in terms of space, while the Judeo-Christian
tradition roots the essence of nature in time, which "proceeds in a linear
fashion" with a clear beginning and end. Humans have been evolving toward a millennial future where they will live an everlasting life in either
paradise or hell. Native American religions, on the other hand, are based on
space, with sacred lands "having the highest possible meaning." Time is
infinite and therefore of little consequence. 9
This difference, as outlined by Deloria, creates a quandary. Spatially oriented Native religions depend on the preservation of particular geographical sites in the natural world since those places embody the supernatural. A
mountain, river, or forest may be the abode of a deity, or a physical feature
itself could be a god or divine force. Native Americans, as one Crow elder
put it, are "observant of all the natural forces and of all the elements of the
natural world ... [which] makes the Indian a natural ecologist, environmentalist, and conservationist." Although such an observation may be overly
generalized, it underscores the essence of Native cosmologies-the divine
resides in nature and is therefore inextricably connected to it. lO
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In contrast scholars such as William Leiss and Frederick W. Turner have
argued that in the Judeo-Christian tradition humans are not interconnected
with the land; rather, they are disconnected from it. Land does not exist to
worship, but to use, to cultivate, and to dominate. Again, critics charge that
this analysis is a gross simplification. Mark Stoll, for example, posits that Christianity, and Protestantism in particular, is much more ambiguous in its view
of nature. While Christianity is indeed anthropocentric, the theology also has
a built-in ecological component-since nature is God's creation and a reflection of his beauty, humans should nurture and care for the earth. But even
Stoll concurs that Judeo-Christian theology views the natural landscape as an
object created by one god for the benefit ofhumankindY
These fundamental theological, or cosmological, differences have led to
serious complications in the United States. European Americans created
an entire legal-governmental system that not only assumes religion to be
temporal, monotheistic, and detached from nature, but also judges other
spiritual cosmologies on those same terms. This practice inevitably resulted
in a conflict that lawmakers attempted to rectify legislatively in the late 1970s
with the passage of the American Indian Religious Freedom Act (AIRFA).
AIRFA emerged as the response of a coalition of congressmen and senators who believed that the recent curtailments ofIndian religious practices
posed a threat to all religion in the United States. Certainly these legislators
had the Badoni decision on their minds, but they also cited cases in which
federal officials had arrested Cheyennes and Arapahos for possession of sacred objects like eagle feathers; state and customs authorities had prevented
members of the Native American Church from crossing borders when possessing the sacramental peyote cactus; and authorities barred Indians from
access to sacred spots on public lands. Although AIRFA's drafters intended
to create a solid piece of legislation to protect Indian religions, the final
result was a toothless statute oflittle consequence. The act did not earmark
sacred lands for preservation.
In a sense, AIRFA was the federal government's earnest attempt to cleanse
itself of past wrongs. It was one of a slew of acts in the 1970s that addressed
pertinent issues facing Native peoples during a time of heightened Indian
political protest. The drive for change emanated from the American Southwest, the seedbed of mass pan-Indian organization and activism. In 1944
Native Americans from around the country established the National Congress of American Indians (NCAI) in Denver, Colorado, to lobby the federal government for Indian rights. A decade later college-educated Indians
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gathered in Santa Fe, New Mexico, for what became known as the Regional Indian Youth Council. These meetings eventually led to the formation of the National Indian Youth Council (NIYC) in 1961. Founded in
Gallup, New Mexico, and headquartered in Albuquerque, NIYC actively
challenged authorities in the streets and in courtrooms.
The NCAI, NIYC, and other Indian activist organizations shared the same
general goals of halting tribal termination, establishing a sound policy of sovereignty, improving the standard ofliving on the reservations, instituting cultural and ethnic renewal, and preserving Native American religions. Indians
achieved victories in each category. Shortly after taking office, Pres. Richard
M. Nixon renounced the much-maligned policy of termination, while Congress passed the Indian Education Act of 1972, the Indian Financing Act of
1974, the Indian Self-Determination and Assistance Act of 1975, the Indian
Healthcare Improvement Act of 1976, and finally AIRFA in 1978.
When AIRFA was signed into law, Pres. Jimmy Carter proclaimed that the
act would "assure religious freedom for all Americans." The president acknowledged that federal authorities had neglected their duty to uphold religious liberty in the past out of an ignorance of traditional Indian religions:

It is a fundamental right of every American, as guaranteed by the First
Amendment of the Constitution, to worship as he or she pleases.... In
the past, gover~ment agencies and departments have on occasion
denied Native Americans access to particular sites and interfered with
religious practices and customs where such use conflicted with Federal
regulations.... This legislation seeks to remedy this situation.J2
Despite the enlightened tone of Carter's statement, he mentioned nothing
of the preservation of sacred lands that were the foundation of traditional
Native American religions. He ironically exhibited some of the ignorance
he condemned. Indeed, as the bill made its way through congressional hearings and eventually to the floor of Congress, legislators overlooked this central component of Indian cosmology.
Government officials were informed about the essence of Indian religions: Native Americans had testified for hours before Congress on the
interconnectedness of their cosmology, the land, and nature. Frank Tenorio
of New Mexico's All Pueblo Council told the Senate Select Committee on
Indian Affairs that "the water, the land ... are true in life. We revere it [sic]
and we talk to it in a sense that you and I are conversing." Lloyd G. Old

SUMMER 2007

SHREVE ~

375

Coyote of the Crow tribe tried to articulate the nature ofIndian religions in
Judeo-Christian terms: "Indian religion uses symbols, but they don't worship them. Worship is through nature." He went on: "Christianity is based
upon a man's birth, life, teachings, and death. The American Indian based
his [cosmology] on nature and the supernatural."lJ
Despite the testimony, lawmakers who drafted the bill failed to include a
stipulation on preserving sacred spots. Democratic Congressman Morris
Udall of Arizona, the primary architect and supporter of the House version
of AIRFA, did not comment on the inextricable bond between Indian religions and the earth when he promoted the bill to skeptical representatives.
In his House floor speech, the Arizonan downplayed the bill's significance:
"All this simple little resolution says to the Forest Service, to the Park Service, to the managers of public lands, is that if there is a place the Indians
traditionally congregate to hold one of their rites and ceremonies, let them
come on unless there is some overriding reason why they should not." Such
pronouncements did not convince everyone. Congo Robert E. Badham of
California, whom history would bear out as the most accurate in assessing
the bill, told Udall that he and his supporters did not understqnd what they
were getting into "because we don't know anything about the Indian religions, and that is probably unfortunate, but nevertheless the fact of the
matter." The resolution, however, still garnered enough support to sail
through both houses of Congress H
After AIRFA's passage, the Department of the Interior organized a task
force to identify administrative changes that various federal agencies needed
to implement to more fully protect Native religions. In August 1979, the task
force produced a fairly extensive report that outlined past religious infringements and set forth possible remedies. With regard to sacred objects and sacraments, the report recommended, "Native Americans carrying articles for
use in the native traditional religions should be treated with respect and dignity," and U.S. Customs authorities refrain from hindering cross-border transportation of sacred objects. The task force also called on museums to return
or repatriate items that were of known religio'us significance and for museum
curators to consult Indians on the exhibition of sacred objects. ls
As far as sacred lands were concerned, the report not only stated that
Indians were to have access to public lands but also that "the preservation of
the natural conditions which are the sine qua non of that access" should
also be carried out by the appropriate government agency. In a stark departure from the speech of President Carter and the debate on the floor of
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Congress, the Department of the Interior's task force recognized that altering the physical terrain through logging, river channelization, and dam
construction "damages the spiritual nature of the land" and endangers "the
well being of the Native religious practitioners in their role and religious
obligation as guardians and preservers of the natural character of specific
land areas." Accordingly, the task force recommended that tourism be controlled and that Indians be granted privacy when conducting traditional
ceremonies or rites. Even more dramatic was the task force's call to "protect
federal areas of special religious significance to Native Americans."16
To many the passage of AIRFA and the subsequent release of the task
force report marked a new beginning for Native American religions. Indeed, the Department of the Interior proclaimed that "a major and positive
step" had been taken in protecting religious traditions that had previously
been ignored, or worse, intentionally undermined. 17 Such pronouncements,
however, proved premature. Just months later, the U.S. District Court of
Tennessee handed down the first in a series of judicial decisions that essentially nullified the backbone ofAIRFA and illuminated the irreconcilability
of the First Amendment with Native American religions.
Between 1979 and 1988, the federal courts deconstructed the core of Native
American religions and undermined their foundation. The courts' decisions
were no surprise to legal scholars, but to those anxious observers who earnestly believed that the Constitution protected all religions, the outcomes
of Sequoyah v. TVA, Wilson v. Block, Crow v. Gullet, and Lyng v. Northwest
Indian Cemetery Protective Association were a shock and a threat to religious freedom. The reasoning varied from case to case, but in the end the
nature of Native religions - their dependence on the preservation oflandhighlighted the limitations of American jurisprudence.
The judges who handed down the verdicts adhered to precedent and the
spirit of the First Amendment. Like most cases that dealt with the free exercise of religion, they used a two-part balancing test established in the Supreme Court decision Wisconsin v. Yoder (1972). In that case, Amish plaintiffs
had contended that by forcing compulsory public school attendance until
the age ofsixteen, the state ofWisconsin interfered with their religious education and, by extension, the core of their faith. The court first weighed the
severity with which the state burdened the plaintiffs' religion. After it determined that the Wisconsin law did in fact infringe upon a foundational and
central component of the Amish faith, the justices then asked whether the
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state had an overriding interest in burdening the religious beliefs of the
plaintiffs. Writing for the majority, Chief Justice Warren Burger argued that
there was not overriding state interest and ruled in favor of the Amish. Native Americans, whose traditional religions had long been similarly encumbered, had to confront these two pivotal questions when arguing their cases
before the federal courts. IS
The first case to test these questions was Sequoyah v. ?VA in 1979. The
primary plaintiff, Ammoneta Sequoyah, was a seventy-eight-year-old medicine man and a direct descendant of the famous leader Sequoyah who had
devised a writing system for the Cherokee language. The defendant, the
TVA, sought to construct a dam on the Little Tennessee River. The federally funded project would flood the Tellico valley to provide hydroelectric
power to the residents of eastern Tennessee. Represented by the legal staff
ofNIYC, Sequoyah and the other plaintiffs contended that the dam would
flood the Cherokee people's place of origin and the burial grounds of their
forefathers. Moreover, Sequoyah argued that the Tellico valley, or Chota,
was the only place where he could obtain the medicinal plants for his reli- .
gious practice. In his affidavit he stated, "If the lands are flooded the meM
cine that comes from Chota will be ended because the strength and spiritual'
power of the Cherokee will be destroyed."19
Like Badonie, Sequoyah registered the interconnectedness of his faith
and the land; the two simply could not be separated. "If this land is flooded'
and these sacred places are destroyed," he wrote, "the knowledge and beliefs of my people who are in the ground will be destroyed .... All that a
person knows has gone into the sacred ground where the body is buried,
that is what gives the land its strength." The concept that the spiritual wellbeing of the Cherokee people was co~tingent on the preservation of land
was reaffirmed in dozens of affidavits collected by NIYC. Witnesses such as
tribal member Robin Toineeta tried to articulate their argument in terms
that Christians could understand:
This is important to these Cherokee people because [for] them this
valley is holy. It is like church property. Most people feel differently
when they go on church property because it is the House of God. To
the Cherokees who do not go to a Christian church and who follow
the traditional way of life, especially a lot of the older Indian people,
they get this same feeling when they go to Tellico. 20
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Such testimony on the spiritual centrality of the Tellico valley was further
bolstered by an array of affidavits from anthropologists and other scholars
from universities around the South. Indeed the Interagency Archaeological
Services of Atlanta and the Heritage Conservation and Reclamation Service prepared a 117-page report detailing the religious significance of the
region where the TVA planned to build its dam. 2l
But all the depositions and reports were for naught. On 2 November
1979, Dist. Judge Robert 1. Taylor handed down his decision. "The Tellico
Reservoir has no coercive effect on the plaintiff's religious beliefs and practices," he claimed. "The court has been cited to no case that engrains the
free exercise clause with property rights." The judge then did not even make
it to the two-part balancing test as prescribed in Wisconsin v. Yoder. The
simple fact that the Cherokees had no title to the land in the Tellico valley
negated their claim that the TVA was infringing on the free exercise of their
religion. 22
Immediately, NIYC and Sequoyah appealed the verdict. In their amicus
brief, the plaintiffs again stressed the centrality of Chota to Cherokee cosmology, contending that the TVA's proposed actions threatened the existence of their religion. This time the judge adhered to the principle of Yoder's
two-step analysis. Nevertheless, the court of appeals concurred with the district court. Asserting that "few Cherokees had made expeditions to the area,"
the place was clearly not inseparable from their faith or "the cornerstone of
their religious ceremonies and practices." Consequently, ruled the court,
there was no need to employ the second part of the balancing test and address whether the government's interest was sufficient enough to burden
the plaintiff's free exercise of religion. 23
Sequoyah and his counsel were stunned. It appeared to them and many
observers that, despite the stacks of affidavits, the courts did not understand
traditional Indian religions. NIYC, along with the Native American Rights
Fund (NARF), continued to work within the judicial system, testing the
legal underpinnings of religious freedom and American jurisprudence.
Through most of 1980 they sought a rehearing of the Badoni case. Finally,
on 3 November, Judge James Logan of the Court of Appeals for the Tenth
Circuit rendered a decision. He disagreed with Judge Anderson's ruling that
Badonie and the other Navajo medicine men's credentials, training, and
religious beliefs were in question, and instead followed the two-step balancing test. Unlike the court of appeals' ruling in Sequoyah, Logan concurred
that Rainbow Bridge was critical to the plaintiffs' religious beliefs and that
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their free exercise was burdened. The court declared on the second part of
the balancing test, however, that the government's interests in water storage
and power generation for the region outweighed the area's religious significance and utility.24
Even more significant was the ruling on the plaintiff's request that the
NPS prohibit alcohol consumption at Rainbow Bridge and close the area
during religious ceremonies. Logan wrote that any such "affirmative action" by the NPS would constitute a "clear violation of the establishment
clause" of the First Amendment. Determined to win a concession on this
secondary point, NIYC lawyers filed an amicus brief with the Supreme Court.
Alleging that the decision by the court of appeals discriminated against Native
American religions, they pointed out that the NPS allowed Christian faiths
to operate churches on federal lands. In a news release, NIYC showed that
some 121 churches and synagogues were located in national parks and managed by the NPS. If their presence and operation were not a violation of the
establishment clause, reasoned NIYC, neither were Native performances
of private religious ceremonies at Rainbow Bridge. 2)
On 15 June 1981, the Supreme Court rejected the plaintiffs' line of reasoning and refused to review the Badoni verdict. NIYC attorneys and staffers condemned the decision, calling it "racial, religious, and cultural
discrimination." They wondered "how indignant the congregation of the
historic Old North Church in Boston, which is managed by the National
Park Service, would be were their Sunday morning worship to be interrupted by picture-snapping, beer-drinking tourists." Their anger only intensified after the adjudication of two more cases, Wilson v. Block and Crow v.
Gullet, which built upon the Badoni precedent and further underscored
the problem with the First Amendment. 26
In Wilson v. Block, a group of Navajos and Hopis filed suit against the
Department of Agriculture, which sustained the U.S. Forest Service (USFS)
plans to expand a ski area on the San Francisco Peaks near Flagstaff, Arizona.
For the plaintiffs, the peaks were sacred and any development on them would
threaten the free exercise of their religion. The district court employed only
the first part of the Yoder balancing test, asserting that development on the
peaks would not burden the religious practices of the Hopis or Navajos. Like
the court of appeals' decision in Badoni, the Wilson v. Block ruling went on to
detail how any government action to stop development would violate the
First Amendment's establishment clause. Again, the court of appeals upheld
the verdict and the Supreme Court denied reviewY
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The outcome of Crow v. Gullet followed the same pattern. Frank Fools
Crow contended that the state of South Dakota's plans for commercial development of Bear Butte State Park by building campgrounds, parking lots,
and a network of roads would result in the demolition of the Lakota Sioux's
most sacred place. Judge Andrew W. Bogue of the u.S. District Court for
District of South Dakota echoed the ruling in Wilson v. Block. After declaring that the plaintiffs had no property interest in Bear Butte, the court claimed
the Lakotas failed to show that the construction projects in the park burdened their right to freely exercise their religion. Of greatest consequence
was Judge Bogue's evocation of the establishment clause: "We conclude
that the free exercise clause places a duty upon a state to keep from prohibiting religious acts, not to provide the means for carrying them OUt."28
Crow v. Gullet, like Sequoyah, Badoni, and Wilson, was a major setback for
advocates ofIndian religious freedom. But rather than acquiesce, NIYC and
NARF activists still believed that they could achieve victory in the courts.
The Supreme Court had not yet heard a case regarding the protection of
sacred lands, and many believed that it would ultimately rule in favor of Native religions. Shortly before the Crow decision, NIYC launched the Native
American Religious Freedom Project "to deal with the present threat to the
continued survival of traditional Indian religions." NIYC enlisted the support
ofNCAI, the Indian Law Resource Center, the National Urban Indian Council, and numerous other Indian rights organizations. The Presbyterian, Episcopal, Methodist, and American Baptist churches, as well as celebrities like
Marlon Brando and Robert Redford, also endorsed the project. 29
Securing wide support was key to NIYe's campaign, but the organization's
staffers recognized that the Supreme Court's favor was what really mattered.
They therefore allotted most of their resources and monies to a legal staff,
which would barrage the nine justices with amicus briefs. For nearly five
years NIYC, NARF, and other proponents of Native religious freedom fought
to have a case heard by the Supreme Court. In 1987 they finally succeeded. 3D
In Northwest Indian Cemetery Protective Association v. Peterson, the u.s.
District Court of northern California decided in favor of the Native American plaintiffs, ruling that the proposed logging and construction of a forest
road in Six Rivers National Forest would violate the ability of the Yuroks,
Karoks, and Tolowas to exercise their religions freely. Chimney Rock, the
area that would be adversely affected by the USFS's proposals, was considered the most sacred of places for the plaintiffs. Employing the two-part
balancing test, the court found that any road construction or logging en-
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deavor would "unlawfully burden the Indian plaintiffs' exercise of their religion" and that neither venture was of overriding government interest. The
court also stated that the government was "not obligated to control or limit
public access to public lands in order to facilitate [religious] practices." The
court tacitly acknowledged the confines of its ruling and recognized the risk
of violating the First Amendment's establishment clause. While the ruling
was favorable, the verdict-albeit indirectly-subscribed to the same logic
that undermined the survival of sacred land-based cosmologies. 31
The USFS failed to convince the court of appeals to overturn the verdict
but successfully persuaded the Supreme Court to hear its case. Arguments
commenced in late November 1987. The justices reached a decision the
following April. In what seemed to be a radical departure from all previous
rulings on the preservation of sacred lands, a five-to-three majority bypassed
the balancing test and determined the land in question belonged to the
United States. "Whatever rights the Indians may have to the use of the area,"
wrote Justice Sandra Day O'Connor, "those rights do not divest the government of its right to use what is, after all, its land." She went on to state that
the dissenting justices' argument "cannot withstand analysis," that it "is in-.
compatible with the text of the Constitution, with the precedents of the
Court, and with a responsible sense of our institutional role."32
O'Connor recognized the importance and religious significance of the
region to the Yuroks, Karoks, and Tolowas. She even noted that the government's proposed actions would "have severe adverse effects on the practic~
of their religion." Nevertheless, the majority concluded that the government was not coercing the impacted Indian populations into violating or
abandoning their religious beliefs. III effects of the USFS actions could not
be blamed on the government, for it was merely exercising its prerogative to
develop public lands as it pleased. The court had no compelling reason to
address the possibility that the preservation of sacred sites on public lands
was a violation of the establishment clause. It simply rejected the dissenting
argument outright. The decision was a logical one for a court operating
within the same confines of the Judeo-Christian mindset that had shaped
the thought of the Constitution's framers. Land was property; it was not
sacred and could not be protected as such. 33
The Lyng decision clarified that Native peoples could not rely on the
courts to preserve their sacred lands. Proponents of Indian religious freedom reluctantly began focusing on lobbying Congress to enact new measures that would, hopefully, give AIRFA some teeth and protect traditional
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land-based cosmologies. NIYC was one of a handful of organizations that
actively courted influential senators and representatives in hopes of achieving a legislative answer to the judicial stalemate.
As early as 1982, when it launched its Native American Religious Freedom Project, NIYC recognized the need to make allies in Congress. Sen.
Edward Kennedy of Massachusetts offered his support through a press release. He railed against the Badoni and Wilson decisions, wondering "how
a ski resort ... or a recreational lake could possess an 'overriding national
interest.'" The senator went on to state that it was "simply wrong to ask
individuals to surrender basic rights so that others can ski, swim, or buy
beer." Similarly, Rep. Don Edwards of California, who served as the head of
the House Judiciary Subcommittee on Civil and Constitutional Rights, told
reporters it was "incongruous" to deny Native Americans the ability to worship freely on public lands central to their faith. He reasoned, "When we
denigrate another people's religion, we denigrate ourselves."34
Despite the support of influential lawmakers like Kennedy and Edwards,
little came of these early attempts to build on AIRFA. After the Lyng decision, Congress began in earnest to confront the need to enact new protections for Indian religions. Senators Daniel K. Inouye of Hawaii, Alan
Cranston of California, and Dennis DeConcini of Arizona drafted a bill to
amend AIRFA and "ensure that Federal lands are managed in a manner
that does not impair the exercise of traditional American Indian religion."
The proposed a,ct stated that sacred lands should not be impaired unless
government interests were of the "highest order." An array of supporters
testified in congressional hearings, but the bill also had strong opponents
like the National Cattlemen's Association and the National Wool Growers
Association. Both organizations complained that Indians would receive "enormous power" over how the government managed its public lands. The controversial bill, along with subsequent bills offered by Sen. John McCain of
Arizona and Rep. Morris Udall of Arizona, never reached the floor of Congress for a vote. Congress did successfully pass the Native American Graves
Protection and Repatriation Act in November of 1990.35
Just as the drive to legislatively preserve Native American sacred lands
seemed to be faltering, the Supreme Court rendered a judgment that proved
even more controversial than Lyng. In Oregon v. Smith two Klamath Indians, Alfred Smith and Galen Black, were fired from their jobs and subsequently denied unemployment benefits because they had violated Oregon
law by ingesting the sacramental peyote cactus. The court determined that
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the state of Oregon had the right to restrict the sacramental use of peyote
and was not violating the Indians' right to freely practice their religion. The
ruling sent shock waves through Congress, the Native American community, and every church that was the least bit concerned with the free exercise of religion. Unlike the issue of protecting sacred lands, which was alien
to the Judeo-Christian tradition, the use of sacraments-whether wine or
peyote-resonated with Christians across the country. The United Church
of Christ's Office for Church in Society summed up the widespread fear:
"Goodbye peyote, goodbye free exercise."J6
Almost immediately Congress set about remedying the situation. Bill
after bill hit the floor of both the House and the Senate, where many were
sent to the Committee on Indian Affairs. Extensive hearings were held across
the country in places such as Honolulu; Minneapolis; Scottsdale, Arizona;
and Washington, D.C. The result was the passage of the Religious Freedom
Restoration Act of 1993 and the AIRFA amendments in 1994. Both acts sailed
through Congress with tremendous support, passing by substantial margins.
The language of the bills, however, was geared almost exclusively toward
protecting the use of peyote, and neither was concerned with sacred lands.
To make matters worse, Senator Inouye's sweeping proposal, the Native
American Cultural Protection and Free Exercise of Religion Act, foundered
under the shadow of the AIRFA amendments before fizzling out by the end
of the congressional session. These developments left many wondering
whether traditional Native religions were eventually doomed to extinction. 37
But there was a glimmer of hope that observers had initially overlooked.
On 15 December 1970, President Nixon signed into law an act that returned
Taos Blue Lake and nearly forty-eight thousand acres ofland to Taos Pueblo
in northern New Mexico. For over sixty years, the people of Taos Pueblo
had fought the Department of Agriculture over the lake and its environs.
They contended that Pres. Theodore Roosevelt had unjustly included those
lands, sacred to the Taos Pueblos, as part of Carson National Forest. In
1965 the Indian Claims Commission ruled in favor of the Indians and
offered them monetary compensation. The Taos Pueblos, however, refused
to participate. 38
Sympathetic members of Congress and President Nixon took up the Taos
Pueblos' cause, drafted legislation, and guided it through both the House
and Senate. What made the act so potent was not the acreage returned but
the fact that the president and the authors of the bill recognized the religious importance of Blue Lake to the Pueblos. For them the lake was the
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most sacred of places; it was a portal to the spirit world below the earth's
surface and was thus central to their religion and their way of life. Of the
matter, Nixon remarked:
No government policy toward Indians can be fully effective unless
there is a relationship of trust and confidence between the Federal
government and the Indian people. Such a relationship cannot be
completed overnight; it is inevitably the product of a long series of
words and actions. But we can contribute significantly to such a
relationship by responding to just grievances which are especially
important to the Indian people .... The restoration of the Blue Lake to
the Taos Pueblo Indians is an issue of unique and critical importance
to Indians throughout the country. I therefore take this opportunity
wholeheartedly to endorse legislation which would restore 48,000 acres
of sacred land to the Taos Pueblo people, with the statutory promise
that they would be able to use these lands for traditional purposes and
that except for such uses the lands would remain forever wild. 39
By returning the sacred Blue Lake to Taos Pueblo, President Nixon set in
motion what could prove to be the blueprint for the survival of traditional
Native American religions. 40
More recently, Pres. William J. Clinton issued Executive Order 13007.
The directive called for all executive agencies and departments to "accommodate access to and ceremonial use of Indian sacred sites." Section l(a)
also asserted that the government should take all possible steps to "avoid
adversely affecting the physical integrity" of sacred religious sites. Unlike
AIRFA, Clinton's order gave indigenous people the right to determine exactly what is "sacred." Any specific location or landmark on federal land
that "an Indian tribe, or Indian individual determined to be an appropriately authoritative representative of an Indian religion," identified as sacred, should be protected according to Executive Order 13°°7.41
President Clinton's initiative was a step in the right direction for protection of sacred lands, but it still left much to'be desired. As it stands today, the
act lacks safeguards for religious sites on state or private lands, leaving practitioners of traditional religions to fight an uphill battle in the courts. Moreover, the order fails to address the issue of consumptive use. Indians, whose
religious ceremonies require the gathering ofsacred plants, animals, or feathers, are not explicitly protected. Finally, Executive Order 13007 adheres to
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the same logic the Supreme Court expressed in Lyng v. Northwest Indian
Cemetery Protective Association-namely that the federal government can
ultimately do what it wants with its land. The order states that federal agencies need only to consult with Native American religious leaders before
altering or destroying sacred or holy places. 42
On the legislative front, Congress has tried to fill in some of these gaps.
In June of 2003, Reps. Nick Joe Rahall of West Virginia and Tom Udall of
New Mexico sponsored a bill that allowed Indian tribes to petition the federal government if they believed a sacred site to be under threat. Congress
was obliged to hold hearings within ninety days of the complaint. Just as
significant, Rahall and Udall's bill gave tribes the authority to manage sacred sites on federal lands. The measure, which did not have one Republican among its sixteen cosponsors, languished in the House Committee on
ResourcesY
The governmental preservation of traditional Native American religions
has proved difficult. The nature of the religions conflicts with the entire
Western rational tradition. The logic of the First Amendment, and American jurisprudence in general, lacks the capacity to effectively solve the problem ofland-based religions. The string of judicial decisions in the 1980s that
threatened the survival and existence of a myriad of traditional cosmologies
is a testament to this calamity. Legislatively, Congress has accomplished
little in broadly protecting sacred lands. However, as the Blue Lake example
shows, the challenge is surmountable. By pursuing other avenues, practitioners of traditional Indian religions can bypass the road to extinction and
realize an alternate destiny in which religious freedom is a reality and not
merely an ideal.
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